UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

4-16-2019

State v. Hernandez Appellant's Brief Dckt. 46368

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Hernandez Appellant's Brief Dckt. 46368" (2019). Not Reported. 5471.
https://digitalcommons.law.uidaho.edu/not_reported/5471

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
4/16/2019 3:03 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id.us
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
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)
)
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)
)
JAMEION HERNANDEZ,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46368-2018
BONNEVILLE COUNTY NO. CR-2017-7555
APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Jameion Hernandez pled guilty to one count of first degree
murder. He received a life sentence, with twenty-five years fixed. On appeal, Mr. Hernandez
contends that this sentence represents an abuse of the district court’s discretion, as it is excessive
given any view of the facts.
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Statement of the Facts & Course of Proceedings
The night of June 16, 2017,
neighbor, a

Jamison Hernandez entered the home of a

woman. (Presentence Investigation Report (hereinafter, PSI),1

pp.1, 7; Tr.,2 p.357, Ls.1-11.)

The woman had been in a romantic relationship with

Mr. Hernandez’s adoptive father’s stepfather, which had resulted in Mr. Hernandez’s adoptive
father losing contact with his stepfather and ultimately being disinherited.3 (Aug., pp.2, 9;
Tr., p.358, L.17 – p.359, L.7.) Mr. Hernandez perceived that the woman was to blame for his
adoptive family’s distress, and struck her several times on the head and body with a baseball bat,
resulting in her death. (Aug., pp.2-3; Tr., p.358, L.17 – p.360, L.10.)
Based on these facts, Mr. Hernandez was charged by information with one count of first
degree murder. (R., pp.134-135.) The State filed a Notice of Intent to Seek the Death Penalty.
(R., pp.173-175.)

Pursuant to a plea agreement, Mr. Hernandez pled guilty as charged.

(Tr., p.343, L.9 – p.344, L.3; p.356, Ls.15-18; R., pp.200-203.) In exchange, the State agreed to
withdraw its death notice. (Tr., p.343, Ls.19-21; R., p.200.) There was no agreement as to
sentencing recommendations. (Tr., p.343, L.22 – p.344, L.1; R., p.200.) The district court
accepted the plea, set the matter for sentencing, and ordered a presentence investigation and a
psychological evaluation. (Tr., p.361, Ls.4-15; R., pp.204-208.)

1

Appellant’s use of the designation “PSI” includes the packet of documents grouped with the
electronic copy of the PSI, and the page numbers cited shall refer to the corresponding page of
the electronic file.
2
The designation “Tr.” shall refer to the transcript of district court proceedings. Any reference
to the preliminary hearing transcript shall indicate the date of that hearing, November 3, 2017.
3
The victim had married Duane Hymer, Mr. Hernandez’s adoptive grandfather, and had
prohibited Mr. Hymer from seeing his stepson, Alan Lively; Mr. Hymer had, apparently at the
victim’s urging, changed his will to disinherit Mr. Lively. (1/9/18 Tr., p.99, L.23 – p.103, L.3;
p.124, L.20 – p.125, L.11; PSI, pp.5, 7.)
2

At the sentencing hearing, the State asked the district court to sentence Mr. Hernandez to
life, with thirty years fixed. (Tr., p.393, Ls.3-7.) Mr. Hernandez’s counsel asked the district
court to sentence Mr. Hernandez to ten years fixed, with ten to twenty years indeterminate.
(Tr., p.394, Ls.19-23; p.403, Ls.16-21.) Mr. Hernandez was sentenced to life, with twenty-five
years fixed. (Tr., p.413, L.23 – p.414, L.17; R., pp.229-231.)
Mr. Hernandez then filed a timely Rule 35 motion asking the district court to reduce the
sentence from a fixed time of twenty-five years to ten years. 4 (R., pp.234-235.) The district
court denied Mr. Hernandez’s Rule 35 motion after a hearing. (Tr., p.426, L.25 – p.427, L.3;
R., pp.243-245.) Mr. Hernandez filed a notice of appeal timely from the judgment of conviction
and the district court’s order denying his Rule 35 motion.5 (R., pp.238-240.)

ISSUE
Did the district court abuse its discretion when it imposed a life sentence, with twenty-five years
fixed, upon Mr. Hernandez following his plea of guilty to first degree murder?
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At the Rule 35 hearing, defense counsel asked the district court “to reduce the fixed portion of
25 years to 15 years.” (Tr., p.416, Ls.10-21.)
5
Mr. Hernandez does not assert on appeal that the district court erred by denying his Rule 35
motion, as no new or additional information was introduced in support of the motion for
leniency. (Tr., p.426, L.25 – p.427, L.3; R., pp.234-235.) The Idaho Supreme Court has held
that “[w]hen presenting a Rule 35 motion, the defendant must show that the sentence is excessive
in light of new or additional information subsequently provided to the district court in support of
the Rule 35 motion. State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial
of a Rule 35 motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information. Id.
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ARGUMENT
The District Court Abused Its Discretion When It Imposed A Life Sentence, With Twenty-Five
Years Fixed, Upon Mr. Hernandez Following His Plea Of Guilty To First Degree Murder
Mr. Hernandez asserts that, given any view of the facts, his life sentence, with twentyfive years fixed, is excessive. Where a defendant contends that the sentencing court imposed an
excessively harsh sentence, the appellate court will conduct an independent review of the record
giving consideration to the nature of the offense, the character of the offender, and the protection
of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982). In reviewing a trial
court’s decision for an abuse of discretion, the relevant inquiry regards four factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Mr. Hernandez does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show the district court abused its discretion by failing to reach its
decision by the exercise of reason, Mr. Hernandez must show that in light of the governing
criteria, the sentences were excessive considering any view of the facts. Id. The governing
criteria or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing. Id.
In light of the mitigating factors present in this case, Mr. Hernandez’s sentence is
excessive considering any view of the facts.
Mr. Hernandez has had a difficult childhood with a traumatic upbringing.

The

psychologist who evaluated him prior to sentencing identified ten adverse childhood experiences
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(ACEs) that result in survivor skills which often override the development of nonviolent conflict
resolution skills. (Aug., pp.14-15.) Mr. Hernandez’s multiple and cumulative ACEs impacted
his development. (Aug., p.15.) Mr. Hernandez’s mother was 13 years old when he was born.
(Aug., pp.3, 10.) He was neglected by his teenaged mother; she used drugs around he and his
younger half-sister and she would often not return to the babysitters to retrieve them—they
would spend several days at a time not knowing when or if their mother would return.
(Aug., pp.3, 6-7, 10.) Mr. Hernandez cared for his sister when their mother was gone, including
feeding her. (Aug., p.6.) Mr. Hernandez’s mother was frequently too high to take care of the
children, and her boyfriends abused both he and his sister. (Aug., pp.3, 6; Tr., p.397, Ls.1-2.)
Mr. Hernandez was physically and sexually abused by these boyfriends, and he also watched the
boyfriends beat his mother and his sister. (Aug., pp.3, 6.) After he was removed from his
mother’s care, he went through three or four foster families before his grandmother took the
children in. (Aug., p.3; PSI, p.10.) As Mr. Hernandez described it, “My Grandma saved me and
my little sister Addonna, I loved her so much she was my world.” (PSI, pp.10-11.) He grew
very attached to his grandmother; however, Mr. Hernandez lost his grandmother to lung cancer
just a few years after she took them in, dying when he was only eleven years old. (Aug., pp.3-4,
10; PSI, pp.10-11.) “I got to kiss her goodbye at the funeral and was never the same from there.”
(PSI, p.11.) Mr. Hernandez wrote that, “It was 6th grade when my grandma died, and I lost hope,
I quit trying in school, stopped caring.” (PSI, p.11.) When Mr. Hernandez’s grandma became
too ill to care for the children, she arranged for Mr. Hernandez and his sister to live with her
friends, Alan and Wendy Lively. (Aug., p.4; PSI, p.11.) Mr. Hernandez went to live with the
Livelys when he was eight. (Aug., p.7.) He considers the Livelys to be his parents, and was
devastated when they separated. (Aug., pp.4, 6, 9; PSI, p.11.)
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Nonetheless, Mr. Hernandez does have a supportive family to assist him in his
rehabilitation. Mr. Hernandez received an outpouring of letters from friends and family—eight
letters of support were submitted to the court. (Exhibits,6 pp.26-34.) Mr. Hernandez’s adoptive
mother supports him and wrote a letter to the court on his behalf in which she described him as
someone with a good heart who loves his family and friends. (Exhibits, p.32.) Mr. Lively also
wrote a letter to the court asking for leniency for his son, and telling the court that
Mr. Hernandez’s actions were the result of ignorance of the situation—he was confused and
misinformed regarding the situation concerning the victim and Mr. Hernandez’s grandfather.
(Exhibits, p.26.) Mr. Hernandez’s half-sister wrote to the court on his behalf and expressed her
love for her brother stating, “he would walk to the end of the earth to save someone he loved.”
(Exhibits, p.27.) One of Mr. Hernandez’s friends described him as “family” and as “one of the
nicest, most genuine, smart, polite people you’ll find in this town.” (Exhibits, p.28.) Another
friend described Mr. Hernandez as a best friend/brother who was compassionate and a good
person. (Exhibits, pp.29-30.) Mr. Hernandez’s girlfriend described him as a “sweet loving
person who gave me his friends and family all of the love he had after every terrible thing he
faced in life.” (Exhibits, p.33.)
Not unexpectedly, due to this unstable childhood, Mr. Hernandez changed schools quite
often and never developed close relationships. (Aug., pp.4, 6.) He was bullied at school.
(Aug., pp.4, 8.) Mr. Hernandez has been diagnosed with a personality disorder with borderline
and paranoid traits, mood disorder, and intermittent explosive disorder.

(Aug., pp.14, 16.)

Often, when Mr. Hernandez is upset, he cuts himself. (Aug., p.5.) The Idaho Supreme Court has
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Appellant’s use of the designation “Exhibits” designates the exhibits from several hearings as
complied as an electronic file, and the page numbers cited shall refer to the corresponding page
of the electronic file.
6

held that the trial court must consider a defendant’s mental illness as a factor at sentencing.
Hollon v. State, 132 Idaho 573, 581 (1999).
Mr. Hernandez has relatively no criminal history, and had never been charged with a
felony until this case. (Aug., p.5; Tr., p.394, L.24 – p.395, l.4.) Mr. Hernandez was only 20
years old at the time of this crime and immature for his age due to his traumatic childhood.
(Aug., p.15; Tr., p.394, L.24 – p.395, L.15.)
Further, Mr. Hernandez expressed remorse and accepted responsibility for his actions.
(Tr., p.343, L.9 – p.344, L.3; p.356, Ls.15-18; PSI, pp.9, 16.)

At his sentencing hearing,

Mr. Hernandez told the court:
Your Honor, this act wasn’t committed in -- in rage against money. It was about
the loss of somebody I cared about. And I know that I did wrong. And, you
know, I just -- I know that I need to be punished.
(Tr., p.407, L.23 – p.408, L.1.)

Idaho recognizes that some leniency is required when a

defendant expresses remorse for his conduct and accepts responsibility for his acts. Shideler,
103 Idaho at 595; State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
The issue of reducing a sentence because a defendant expresses remorse has been
addressed in several cases. For example, in Alberts, the Idaho Court of Appeals noted that some
leniency is required when the defendant has expressed “remorse for his conduct, his recognition
of his problem, his willingness to accept treatment and other positive attributes of his character.”
Alberts, 124 Idaho at 209.
The Idaho Supreme Court has also reduced a defendant’s term of imprisonment because
the defendant expressed regret for what he had done. Shideler, 103 Idaho at 595. In Shideler,
the Idaho Supreme Court ruled that the prospect of Shideler’s recovery from his poor mental and
physical health, which included mood swings, violent outbursts, and drug abuse, coupled with
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his remorse for his actions, was so compelling that it outweighed the gravity of the crimes of
armed robbery, assault with a deadly weapon, and possession of a firearm during the commission
of a crime.

Id. at 594-95.

Therefore, the Court reduced Shideler’s sentence from an

indeterminate term not to exceed twenty years to an indeterminate term not to exceed twelve
years. Id. at 593.
Mr. Hernandez committed this crime for the love of his family. He harmed the victim
due to a misguided belief that he would be able to put his adopted family back together and/or
alleviate their grief over what had happened to the relationship between Mr. Lively and his
beloved stepfather. (Aug., p.9; PSI, pp.9, 16; Tr., p.419, Ls.21-25.) Based upon the above
mitigating factors, Mr. Hernandez asserts that the district court abused its discretion by imposing
an excessive sentence upon him. He asserts that had the district court properly considered his
traumatic upbringing, mental health conditions, and his family support it would have imposed a
less severe sentence.

CONCLUSION
Mr. Hernandez respectfully requests that this Court reduce his sentence as it deems
appropriate or remand his case to the district court for a new sentencing hearing.
DATED this 16th day of April, 2019.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of April, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant
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